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HIGH RISK OFFENDERS BILL 2019 

Committee 

Resumed from 19 February. The Deputy Chair of Committees (Hon Robin Chapple) in the chair; Hon Sue Ellery 
(Leader of the House) in charge of the bill. 

Clause 18: Community members of Board — 
Progress was reported after the clause had been partly considered. 

Hon MICHAEL MISCHIN: Yesterday evening, we had just got on to clause 18. Hon Nick Goiran had asked 
whether there was a plan to publicly advertise for community members. The minister indicated that she could not 
give any undertaking for that. It had not been ruled out, but no decision had been made about whether it would 
happen, and that the board could operate without any community members. I note that clause 17 reads — 

(1) The Board is to consist of — 

Certain officers, and — 

(c) any number of community members appointed under section 18(1). 

Can the minister confirm that it is the case that if there are no community members appointed, the board can still 
function effectively? 

Hon Sue Ellery: I answered that yesterday. 

Hon MICHAEL MISCHIN: Okay, that is confirmed. I am still wondering what is the point of community 
members being appointed, given the high-level nature of this board, which is to formulate or gather knowledge to 
determine the best means available of managing high-risk serious offenders and to coordinate the exchange of 
information. That is its primary function. That is its only function, really; it is not managing anything itself directly 
or making any decisions directly, as the Prisoners Review Board does. Why is the necessary expertise not available 
within government agencies, or by the engagement of consultants, or by drawing on external learning from time 
to time as necessary? What is it that a community member can bring to the board at that high level to facilitate not 
only its ability to coordinate the passage of information, but also the accumulation of a body of expertise on and 
knowledge of how to manage these particular offenders? 
Hon SUE ELLERY: I touched on this in answer to a question last night. It is certainly not the case that all knowledge 
and expertise, much though there is, resides inside the public sector. There are many outside the public sector who 
bring particular expertise and can assist in the functions of the board, including in the broad policy framework 
development area. That is the government’s expectation. The provisions in clause 17 in the bill before us state that 
may be any number. The expectation is it could be around two, but it might be more than that. The provisions in 
clause 18 set out the particular attributes that community members might be expected to have, but it is certainly 
not this government’s view that all expertise rests inside the public sector. 
Hon MICHAEL MISCHIN: All right, let us work through a couple of those attributes listed in clause 18. The 
first states — 

(a) a knowledge and understanding of Aboriginal culture local to this State; 
I can understand that there may be people who are experts in that external to government, or can supplement the 
knowledge that government has accumulated to the extent relevant to the management of serious offenders, which 
is the primary focus. The next attribute is — 

(b) a knowledge and understanding of risk assessment and management frameworks that are appropriate 
for Aboriginal people; 

I am not quite sure what that means; nevertheless, it may be there is some expertise outside. The next is — 
(c) a knowledge and understanding of the criminal justice system; 

I find it difficult to imagine that there is not expertise within government of a knowledge and understanding of the 
criminal justice system, and that there is someone more expert outside in the community who might assist. The 
next listed attribute is — 

(d) a knowledge and understanding of issues that are relevant to the Board’s functions, including 
employment, substance abuse, physical or mental illness or disability, housing, education and training. 

That is a pretty broad area, but, once again, is it something that requires someone to be on the decision-making board 
as opposed to someone whom from time to time the board can consult, as necessary to supplement its knowledge? 
Why does it have to be a board member? What will being a member of the decision-making body contribute, 
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particularly if the number of people on this board is fluid, and we might find a weighting that is disproportionate 
to the knowledge that they are bringing to the board? 
Hon SUE ELLERY: It is hard to understand what it is that might be found to be causing offence, if that is what 
is being caused, in these provisions. I made the point already last night; I will make it now for the second time. It 
is the government’s view that not all expertise, much though there is, rests inside the public sector. It is sound 
practice to add those external to the public sector, whether they are academics or people who have worked in the area 
of criminal justice or rehabilitation for a long time. It is sound practice to add to the expertise that will be on the 
board from the public sector by having community members as well. It is not an either/or. It is not necessarily that 
it is to replace something that is missing, although I think that is probably arguable when it comes to Indigenous 
cultural matters in particular. It is about an addition, and recognising that there are people outside the public sector 
who also have been working in this area and have an ongoing contribution to make, as opposed to the notion that the 
board just brings in consultants from time to time. We think it is sound practice. They have an ongoing contribution 
to make to the functions of the board that go to setting the broad high-level policy framework. 
Hon MICHAEL MISCHIN: I do not cavil with the idea that there may be expertise outside of government. I do 
not have a problem with that at all. I am questioning whether those people, given that they may have a very narrow 
area of knowledge, should be the ones who may be determining the policies and making decisions about policy, 
even though what they are making decisions on may be outside their area of expertise and beyond the reason that 
they have been appointed to the board. Is there an opportunity for the board to seek the advice of people outside 
the board in areas of expertise that they lack? 
Hon SUE ELLERY: Yes, it is expected that the board may from time to time seek particular expertise from 
external organisations or individuals who are not ongoing members of the board. That is entirely possible within 
the purview of the board. 
Hon MICHAEL MISCHIN: Where is that found? 

Hon SUE ELLERY: There is nothing specifically written in the bill about that. It would be a very unusual board 
that did not exercise the power, whenever that board existed, to seek particular advice from time to time if it felt it 
could not get it from within its own membership. That is standard good board practice. 
Hon MICHAEL MISCHIN: Is there any check and balance against appointing, say, a raft of community members 
to this board who may have very narrow specialised knowledge, so that when the board sits, those people can vote 
in a way that will determine the policy of the board, even though they may be outside their field of expertise? Is 
that a danger? 
Hon SUE ELLERY: I think we might be jumping at shadows here. A couple of things will be at play. The provisions 
in clause 18(1)(a) to (d) set out the sorts of things that the minister making the appointments would be looking at 
in the attributes of board members. In addition, this board, like any board, will set up its own standing orders, if 
we can call it that, or ways of operating. It needs to be a workable board; the government is certainly of that view. 
This board, like any other board, will manage those arrangements. 

Sitting suspended from 1.00 to 2.00 pm 
Hon MICHAEL MISCHIN: Given that part of the function of this board is to accumulate a body of knowledge 
regarding the management of serious offenders, is it intended that it publish its learnings at various times or is it 
only meant to convey this information to supporting agencies and the like? It seems to me that if the board does 
all this high-level work but not any management or practical work in respect of high-risk offenders that it ought to do 
something with the accumulated wisdom. Is it intended that the meetings it holds be disclosable so that Parliament 
knows exactly what it is up to, so rather than just knowing that the board is meeting from time to time and setting 
policies, it can actually see the supporting information that underpins those policies? 
Hon SUE ELLERY: My recollection is that I did respond to this in my reply to the second reading, but, in any 
event, the answer is that the board’s documentation will be subject to one of the exemptions under the freedom of 
information legislation but will be open to answer parliamentary questions. There is no requirement on the board 
to publish material; however, that is at the discretion of the board. From time to time, it may choose to do that, but 
there is no mandating of that. 
Hon MICHAEL MISCHIN: Is it intended that the board report annually on its activities? 
Hon SUE ELLERY: The board itself is not required to report annually. Elements of what the board will do will 
be reported in the Department of Justice’s annual report. There is no requirement on the board itself to issue an 
annual report. 
Hon MICHAEL MISCHIN: Can the minister give us an idea of what sorts of things it will be reporting on or, 
rather, will be incorporated in the Department of Justice’s annual report? 
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Hon SUE ELLERY: Similar to the way that data relating to dangerous sexual offenders is recorded and reported 
in the Department of Justice’s annual report—that is around numbers of orders, for example—that is the kind of 
data that will be included in the Department of Justice’s report in respect of this legislation. 
Hon MICHAEL MISCHIN: I will come to that in a minute. What is the budget for this particular board? What 
is envisaged to be the costs of operating it and the funds that will be at its disposal to carry out its functions? 
Hon SUE ELLERY: There is no defined line item, if you like, in the budget for this. The only additional costs 
will be sessional fees for those members of the board who are eligible for such fees, following the Public Sector 
Commission’s guidelines on who is eligible and who is not. In terms of any other costs with the running of the 
board, those will be absorbed by the department.  
Hon MICHAEL MISCHIN: If the board thinks that it needs to engage the services of a consultant in a specific 
area, as the minister indicated it would be natural for it to do, how would it go about obtaining such a consultant 
if it does not have a budget allocated to it to negotiate an engagement? 
Hon SUE ELLERY: It will be through the Department of Justice. 
Hon MICHAEL MISCHIN: Is it intended by government that an additional sum of money be allocated to the 
Department of Justice to accommodate the operations of this board? 
Hon SUE ELLERY: I am pretty sure I responded to this in my second reading — 
Hon Michael Mischin: You might have, but help me out. 
The DEPUTY CHAIR (Hon Martin Aldridge): Order! The minister has the call. 
Hon SUE ELLERY: As I was saying, I am pretty sure that I answered these questions in my second reading reply 
speech. The Department of Justice has taken into account its requirements for any costs of the board. As was 
reported in the midyear review, in December last year, the department received an additional $12.5 million over 
2019–20 to 2022–23 to implement the establishment of the board, including $12 million in recurrent funding to 
cover staffing costs and the like, and an additional $500 000 capital investment. In addition to that, Legal Aid WA 
will receive an additional $1 million to provide additional legal services. The more I talk, the more I recall that 
I did provide this information in my second reading reply speech. 

Hon MICHAEL MISCHIN: I note the attributes of a community member listed at clause 18(1). Two attributes 
focus on Aboriginal culture and Aboriginal people. Why is there nothing about other cultures, peoples or demographics 
from which high-risk serious offenders may be drawn? 
Hon Nick Goiran: You know what; you didn’t even provide a second reading reply speech. 
Hon Sue Ellery: Pardon? 
Hon Nick Goiran: You didn’t even provide a second reading reply speech. Hon Alanna Clohesy did it because 
you were away on urgent parliamentary business. 
Hon Sue Ellery: Why don’t you have a read of that, then? 
The DEPUTY CHAIR: Order, members! 
Hon SUE ELLERY: In response to the question asked by Hon Michael Mischin, as opposed to anybody else, it 
is the case that Aboriginal people are disproportionately represented in this cohort of offenders—indeed, in all 
cohorts of offenders. It is also the case that, in particular, there is a disproportionate representation of Aboriginal 
people from remote communities. The government has committed to address those issues and redress some of the 
injustices that were done in the past to that category of people, so it was deemed appropriate. It is quite a deliberate 
decision to refer specifically to community members having particular knowledge, expertise and understanding of 
Aboriginal culture. 
The DEPUTY CHAIR: Before I give Hon Michael Mischin the call, I draw members’ attention to issue 8 of 
supplementary notice paper 137, which is being circulated throughout the chamber by the attendants. 
Hon MICHAEL MISCHIN: I am obliged to Hon Nick Goiran for pointing out the sequence of events and the 
minister’s contribution to the second reading reply speech. It might perhaps be an object lesson that if instead of 
getting indignant and trying to remind us what she thinks she might have said in the past, she addresses the specific 
questions on specific clauses and we might make a little more progress, because we are now dealing with specific 
clauses rather general debate. 
I take the minister’s comments about redressing injustices of the past, but I would have thought that that has 
absolutely nothing to do with the functions of the board, which are to manage high-risk serious offenders, 
coordinate information and accumulate knowledge on the management of high-risk offenders. I do not see anything 
in the functions of the board about redressing injustices or providing policy on how to deal with Aboriginal offending 
generally or how to avoid having Aboriginal people involved in the toils of the law. I return to the question: why does 
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subclause (1) focus on having someone on the board with a knowledge and understanding of Aboriginal culture 
local to this state or a knowledge and understanding of risk assessment and management frameworks that are 
appropriate for Aboriginal people, but not for any other culture or demographic that may contribute to that cohort of 
high-risk serious offenders? Surely the attributes at paragraphs (a) and (b) could have been framed more generally 
to allow for more expertise in the management of, for example, people of African, Asian or Pacific backgrounds 
and the like. Why is the focus simply on Aboriginal people? 
Hon Sue Ellery: I have nothing further to add to that. 
Hon MICHAEL MISCHIN: The minister declines to answer that question; thank you. Is it intended that 
a community member will have just one of these attributes or more than one? 
Hon SUE ELLERY: I take the member to subclause (1) — 

The Minister may appoint as a community member of the Board a person whom the Minister considers 
to have 1 or more of the following attributes — 

Hon MICHAEL MISCHIN: The explanatory memorandum, which I presume was published in order to help 
explain the operation of these clauses, basically just repeats the substance of the clauses and in many cases adds 
nothing to the bill. I refer the minister to page 9 of the explanatory memorandum — 

Subclause (1) allows the Attorney General to appoint community members to be members of the High Risk 
(Sexual and Violent) Offenders Board, in a similar manner to the Prisoners Review Board. 

That goes to part of the point I was making earlier about what this board will actually add to what the Prisoners Review 
Board is currently doing. The explanatory memorandum continues — 

This clause has been included to ensure that issues affecting Aboriginal offenders are brought to the 
attention of the High Risk (Sexual and Violent) Offenders Board to assist in the discharge of its functions. 

The focus is on Aboriginal offenders, nobody else, notwithstanding that one or more of the attributes are ones that 
the Attorney General is to take into account. What is not revealed in the bill, and has not been revealed by the 
minister, is that the whole focus of this clause is meant to be on Aboriginal offenders. 
In order to be appointed, a community member must have a knowledge and understanding of Aboriginal culture 
local to this state; risk assessment and management frameworks that are appropriate for Aboriginal people; the 
criminal justice system; and issues that are relevant to the High Risk (Sexual and Violent) Offenders Board’s 
functions, including employment, substance abuse, physical or mental illness or disability, housing, education and 
training. The bill states “and”; it is not in the disjunctive and/or. Is there a mistake in the drafting of clause 18, or 
is it that we should not rely on the explanatory memorandum? 

Hon SUE ELLERY: I am not sure how far this actually gets us. 

Hon Michael Mischin: I don’t care what you think. I don’t want to make it difficult. Just answer the question. 

Hon SUE ELLERY: I have the call. 

The DEPUTY CHAIR: Order, member! Minister. 

Hon SUE ELLERY: I am not sure how far this gets us and what it is about a particular focus on ensuring that 
one or more board members has particular expertise that causes the honourable member concern. It may well be 
that he has identified a shortfall in the description of the explanatory memorandum. If that is the case, I apologise 
to him and to the chamber for that. However, the clause before us is what it is and I do not know that I can add 
anything further to assist him in coming to grips with the terms of that clause. 

Hon MICHAEL MISCHIN: I do not care whether the minister can see where this is going. It would be a lot more 
helpful if she just answered the questions. I could try to explain where this is going but I do not want to make it 
difficult for her; I am not a cruel man. The clause refers to attributes, one or more of which may qualify someone 
to get on the board that is supposed to carry out these really important functions. The explanatory memorandum 
tells us that in fact the whole point of this clause, which is not pointed out in the clause itself, is to focus on 
Aboriginal offenders, and that all these attributes are the criteria for the appointment—and the minister says that 
she cannot understand what the problem is. The government has either made a mistake in the drafting of its bill or 
it has made a mistake in trying to explain the point of it. I am trying to clarify whether that is the case. Is the whole 
focus of clause 18, despite its not saying so, on one particular ethnic group and demographic, or is it intended to 
operate more broadly than that? How do we judge whether the Attorney General has made an appropriate appointment 
to the board? 

Hon SUE ELLERY: I did just provide an explanation to the honourable member and the chamber that it may well 
be that the language in the explanatory memorandum was not sufficient in that it did not canvass all the attributes 
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in clause 18. However, the bill as it is before us sets out in clause 18(1)(a) to (d) the particular attributes that the 
government says are appropriate for the make-up of the board. 

Hon MICHAEL MISCHIN: All right; so the explanatory memorandum is something that we cannot rely on. The 
explanatory memorandum tells us that the whole point of this clause is to ensure that issues affecting Aboriginal 
offenders are brought to the attention of the board and that those attributes are cumulative and should be read in 
the conjunctive, and the bill says differently, so at least in this respect the explanatory memorandum is of no help 
at all. 

If I understand it then, to sum up from what we have learnt, this board has been established in satisfaction of an 
election commitment to set up a high-risk offenders board that will assess offenders coming to the end of their 
term and make recommendations to the Director of Public Prosecutions that they ought to be the subject of 
proceedings under this bill in order to be declared high-risk offenders and to manage those high-risk offenders in 
the community. That was the election commitment. In fact, we have a board that is being established that overlaps 
in some way with what the Prisoners Review Board is currently doing. It will not assess offenders and it will not 
instruct the DPP, the Attorney General or the State Solicitor to bring proceedings. It will not manage a single offender. 
It will have a fluid membership of at least five, perhaps six, people and possibly who knows how many more who 
may have attributes, such as a knowledge and understanding of the criminal justice system that I thought would 
have been within government anyway, but we will leave that aside. It will not report its learnings; it will not publish 
its learnings; it will not report to Parliament; it will not have its own line budget item; and it is meant to somehow 
redress injustices of the past, but we do not know quite how because it is not actually going to be managing any 
offenders. And what is said about its composition in the explanatory memorandum cannot be relied upon. I have 
nothing further on this. 

Clause put and passed. 

Clauses 19 and 20 put and passed. 
Clause 21: Terminating and cancelling appointments — 
Hon NICK GOIRAN: The difference between clause 21(2) and (3) is that it appears that in subclause (2) the 
relevant minister may terminate the appointment of a community member if grounds to terminate the appointment 
exist, with emphasis being on “if grounds to terminate” exist. Why is it that in subclause (3) the chief executive 
officer or chief employee of a relevant agency or the Chief Psychiatrist can cancel the appointment of an appointed 
member at any time and without giving any reasons?  

Hon SUE ELLERY: The difference between the two subclauses goes to the functions. Under subclause (3), the 
chief executive officer or a chief employee is deemed to be the default position for deciding who should be on the 
board, but it is solely within the discretion of the CEO to determine who should be on the board. I am sure the 
honourable member will be aware that from time to time the functions of senior executive members of agencies 
change; they take up broader or narrower roles et cetera. It may be that the chief executive officer decides that the 
better person is person X rather than person Y. Subclause (2) makes provision for community members. The thinking 
behind that is to give the community members a sense of confidence, if you like, that they have independence to 
express whatever view they need to express without feeling that they cannot express a view that might be, for 
example, counter to the publicly expressed view of the government of the day, or whatever. It gives them a little extra 
confidence that if their membership is to be terminated, sufficient grounds need to exist. Subclause (2) is about 
giving the community members a sense of confidence, and subclause (3) is about recognising that the function and 
role of the person in the public sector agency may change from time to time, so it may be appropriate that person X 
is there rather than person Y. 

Hon NICK GOIRAN: In light of that, are we running the risk under subclause (3) of not giving confidence to the 
members who will be appointed? 

Hon SUE ELLERY: I suppose that is a conclusion that the honourable member might draw, but that is not the 
intention of the government. It is simply about recognising that functions, roles and responsibilities change over time. 

Hon NICK GOIRAN: Is there a precedent for the provision in clause 21 under which the minister is asked to provide 
grounds to terminate—in other words, to demonstrate reasons—whereas a subordinate member of government 
does not need to provide reasons? 

Hon SUE ELLERY: Without doing a search across all legislation, I am advised that the Sentence Administration Act 
has a similar provision for members of the Prisoners Review Board. 

Hon MICHAEL MISCHIN: I want to understand how “may” in clause 21(2) is to operate. There are essentially 
two different ways in which the word “may” can be used in legislation. 

Hon Sue Ellery: Remember, we had this debate before about how Parliamentary Counsel uses the word “may”. 
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Hon MICHAEL MISCHIN: Yes, one is a permissive; if someone “may” do something, they are permitted to do 
something, upon certain conditions being satisfied. I cannot quite think of the legal term for the other one at the 
moment, but it is essentially a mandatory, a “must”, that if certain conditions are satisfied, then on that basis it is 
triggered. Is that the way subclause (2) is meant to operate—that if the grounds to terminate exist, the minister is 
empowered to and must dismiss or terminate the appointment of a community member, or does it simply leave the 
minister with the discretion to decide whether they want to get rid of the community member, even though the 
community member might be unfit to be a member due to misconduct? 

Hon SUE ELLERY: The advice I have is that it is “may” terminate, so there is discretion. 

Hon MICHAEL MISCHIN: That is of concern. If a community member has been negligent or careless in performing 
the functions of a member, or is unfit to be a member due to misconduct, the minister can nevertheless still decide 
to keep them on the board. That does not sound right to me. Is that really how it is meant to operate? 

Hon SUE ELLERY: The advice I have is that it is difficult to imagine a circumstance in which a minister would not 
terminate the appointment of a community member after material had been put before the minister to demonstrate 
that the person had been negligent or was, as provided under subclause (1)(e), unfit to be a member due to misconduct. 
Although the discretion exists, the advice I have is that we cannot imagine a circumstance in which the minister 
would not take the required action and terminate the appointment. I earlier made the point by way of interjection 
that we have had this debate before. I do not mean to be flippant about the mysteries of the Parliamentary Counsel’s 
Office and the ways in which that word is used, but we have had this debate before. 

Hon MICHAEL MISCHIN: It is possible, then, through favouritism, bias, compassion or the like for a community 
member with only one of the attributes under clause 18(1) to be appointed. They could prove to have been 
convicted of an indictable offence, be shown to be incapable of performing their functions, have neglected to 
perform their functions, have been negligent or careless in performing their functions, or be otherwise unfit to 
perform their functions, and still be retained on the board, even though those grounds for termination are shown 
to exist. I have to say that I find that disturbing, but if that is the latitude the government wants for a minister, so 
be it. 

Clause put and passed. 

Clause 22 put and passed. 

Clause 23: Protection of information — 
Hon NICK GOIRAN: What are the circumstances in which the Attorney General intends to approve board 
members recording, disclosing or making use of information?  

Hon SUE ELLERY: I am advised that there may be a case when, in the public interest, information should be 
disclosed. If the bill did not have clause 23(c), there would be no capacity to do that; a member of the board could 
only disclose or make use of information in the due exercise of serious offender functions or functions under 
the legislation, which is provided for in paragraph (a), or when ordered by a court, which is provided for in 
paragraph (b). I have asked for an example of what that might be, but I do not have any. However, I am advised 
that it is just to ensure that in the event that there was some public interest reason that we have not anticipated, 
a member of the board is not precluded from disclosing that information, which they would be if paragraph (c) 
were not in the bill. 
Hon NICK GOIRAN: How was the penalty of a fine of $2 500 derived? 
Hon SUE ELLERY: It is the same as the Prisoners Review Board provisions of a similar nature. 
Hon NICK GOIRAN: What type of personal information of a victim would a board member be privy to? What 
type of personal information would a board member be privy to about the offender? 
Hon SUE ELLERY: This is the context. The members of the board who are there by virtue of their role in 
respective agencies may already, as a function of their role in their agency, have access to information about both 
victims and offenders, including all sorts of identifying and personal information. Bearing in mind that community 
members will also be on the board, the most common scenario for the purpose of developing best practice policies 
et cetera would be that the information provided to board members would be de-identified. It might describe, for 
example, an Indigenous man in his 50s from a remote north west community. A person might be described that 
way, rather than give the person’s name and their address or any other personal details. However, I am advised 
that, from time to time, when it comes to the actual offenders, the board members might in fact know the person’s 
name and have personally identifying information. I cannot give the member the exclusive list, but that is the way 
it is envisaged that information will be dealt with. 
Hon NICK GOIRAN: No matter who is in government, I think we can proceed with confidence that it will be the 
intention of the relevant government and ministers to appoint fair-minded, competent community members with 
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integrity. Notwithstanding that, it is possible, given that we are dealing with human beings, that a rogue community 
member might be serving on the board. We know that to be true because, as the minister pointed out earlier during 
consideration of clause 21, one of the grounds for terminating a community member’s appointment is if they are 
unfit due to misconduct, amongst other things. It is in that context that I will ask my question. At clause 23, we are 
dealing with very sensitive information about offenders and victims. If a community member, one of those who 
have demonstrated they are unfit, negligent, careless or are incapable of performing their functions—they may 
even have been convicted of an indictable offence—later in the piece hears of a particular case in the media, they 
may decide to engage in the media or even social media and, to use my phrase, tee off on what is happening. They 
may say something to the effect of, “This is an absolute disgrace because I used to be on the board as a community 
member and I can tell you X, Y, Z”, and start to reveal information. I hope that will never happen, but, again, we 
are trying to ensure that the legislation is stringent enough to deal with that circumstance. It strikes me that a penalty 
of $2 500 is inadequate for something like that. Are there any other penalties that might be able to be imposed on 
this said hypothetical individual that would more than meet the severity of their offence, because they will perform 
a very important function? The fine of $2 500 really does not cut it, in my view. To take a slight tangent by way 
of comparison, I know that the government has announced a proposal that people who touch their mobile phone 
while driving will get a fine of, I think, $1 000. I make no comment about the appropriateness of that other than to 
say that this fine is $ 2 500. I would like some advice on whether any other penalty could be imposed on an 
individual in those circumstances. 
Hon SUE ELLERY: The advice that I have is that we are not aware of any other provision in any other statute that 
provides a kind of high-level or generic catch-all for anyone, whatever board they might sit on, from doing something 
like this. However, I am advised that if the government were aware that perhaps a former member intended to do 
that, or might do that, it would be open to the government to seek an injunction in the Supreme Court to prohibit 
the member from doing that, and consequences would flow if the member breached that injunction. But if we are 
looking for a precise alternative statute that says, “If you release any information that you have while you are 
a member of any board et cetera, the fine is X”, no. I am advised that there is no such provision. 
Hon NICK GOIRAN: Can the minister confirm that clause 23 would apply to an individual—in other words, 
could this fine be imposed on an individual, even if they are no longer a member, or does clause 23 capture only 
current members who breach the provisions of clause 23? 
Hon SUE ELLERY: Yes, that is the intention. 
Hon MICHAEL MISCHIN: I have a couple of questions regarding clause 23. The minister says that this picks 
up a similar provision in the Sentence Administration Act, I presume in respect of the Prisoners Review Board. Is 
that right? 
Hon Sue Ellery: Yes. 
Hon MICHAEL MISCHIN: Is it the same penalty in that case? 
Hon Sue Ellery: Yes. 

Hon MICHAEL MISCHIN: Has any thought been given to the necessity of increasing that penalty? I do not 
have a copy of the act before me, so I do not know when it was last considered or whether that penalty has remained 
since the act was first passed. But it strikes me as an unusually low penalty for the revealing of private information. 
We have had a Corruption and Crime Commission supplementary progress report, published today, regarding the 
disclosure of personal information of 1 700-odd employees of the Public Transport Authority by a public servant 
to a union. I do not know whether there is a penalty for that. I would have thought that there might be. But here, 
we are looking at the disclosure of information regarding offenders—potentially victims and the like—and a fine 
of only $2 500, which is significantly less than the fine for, as I recall, a real estate agent who does not keep up 
their continuing professional development points and which also involves potential imprisonment. 
My first question to the minister—if she could take some advice on it—is whether any thought has been given to take 
the opportunity with this bill, given that consequential amendments will be made to other legislation along with it, to 
have a more satisfactory penalty prescribed, and to amend the relevant penalty under the Sentence Administration Act? 
The second question, which I will pose at this time, because the minister might want to take some assistance on it 
as well, is: will section 81 of the Criminal Code cover any of the possibilities under clause 23? I would have thought 
that it quite probably would, without going into an analysis of it, cover any of the officers who are on this board 
who may be public servants as well, and query whether it would extend so far as to community members. But 
maybe that needs to be addressed too in order to obtain a protection under a deterrent effect of section 81. I note 
that section 81(2) prescribes — 

A person who, without lawful authority, makes an unauthorised disclosure — 
Those are all terms of art within the definition in section 81(1) — 
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is guilty of a crime and is liable to imprisonment for 3 years. 
It is an indictable offence, but there is a summary conviction penalty of imprisonment for 12 months and a fine of 
$12 000. I would have thought that if this is all aimed at the same mischief, at least a penalty of potential imprisonment 
and a fine of $12 000 is more realistic, because we would not want a board member going off and dumping a whole 
pile of information of a confidential nature, and having a penalty of only $2 500 as the maximum. Therefore, I ask 
the minister to perhaps take some advice on that and let me know. But otherwise, it is something the minister might 
want to discuss with the Attorney General and perhaps take this opportunity to address this issue, and, if it is within 
the scope of the consequential amendments, perhaps discuss it with the Prisoners Review Board as well. 
Hon SUE ELLERY: In respect of whether any thought has been given to increasing the penalties in the 
Sentence Administration Act, no, there has not been and there is no evidence that the rates set have been 
inadequate. However, with that one and the next one, I will give the member an undertaking that I will raise them 
with the Attorney General, not for the purposes of this bill—I do not want to hold up this bill—but as a policy 
issue. In respect of whether the provisions set out at section 81 of the Criminal Code cover anything in clause 23, 
the advice I have is that it is doubtful. It may be arguable. Section 81 refers to government contractors, so perhaps 
it is arguable that a community member is, effectively, a contractor; otherwise, they are a public servant. I do not 
think we can say that categorically. The advice that I have is that it is doubtful, but I will certainly give the member 
an undertaking that I will raise both of those issues with the Attorney General. 
Hon MICHAEL MISCHIN: I am concerned about this matter. The issue the minister raised about whether 
a community member would fall within the scope of section 81 concerned me. I would have thought that that could 
be fixed by an amendment to clause 23, or something in this part of the bill—perhaps in the definition section—
that specifies that a community member is regarded for the purposes of section 81 as a government contractor. It 
is an interesting point. Section 81 states — 

government contractor means a person who is not employed in the Public Service but who provides, or 
is employed in the provision of, goods or services for the purposes of — 

(a) the State of Western Australia; or 
(b) the Public Service; or 
(c) the Police Force of Western Australia;  

It could be broad enough, I would have thought, that if one was engaging a community member under a contract, 
they would fall within that. It seems to me it ought to be addressed and the opportunity taken at this stage to ensure 
that the law is clear on the matter, given that any amending legislation to address this point is unlikely to arise for 
quite some time or to get to this stage of Parliament. I leave it to the minister. If the legislation is inadequate, so 
be it, but I leave it to the minister. If she were so minded, I would be happy that we defer further consideration of that 
clause so that she can take some advice from the Attorney General, come back to it and introduce some amendments 
to tidy it up and ensure that the privacy regime and the protection of information is sound. I believe that the opposition 
would be supportive of such a move to ensure that whatever regime is being established at this early stage is as 
robust as necessary to protect confidential information. Otherwise, I have nothing further to say on clause 23. 
Clause put and passed. 
Clause 24 put and passed. 

Clause 25: Disclosure of information between supporting agencies — 

Hon NICK GOIRAN: In consideration of clause 25, I note that the minister indicated earlier that this is one of 
the clauses that includes significant changes when compared with the act that is going to be superseded by this 
legislation—that is, the Dangerous Sexual Offenders Act 2006. What are the significant changes in clause 25, 
which we are about to agree to, from section 46B of the Dangerous Sexual Offenders Act 2006? 

Hon SUE ELLERY: The provisions that are set out in clause 25 are broader than those set out in section 46B(2) 
of the Dangerous Sexual Offenders Act. I do not know whether the member has the DSO act in front of him. 
Section 46(2) states — 

For the purpose of implementing the provisions of this Act the head of an agency or an officer of an 
agency authorised to do so by the head may disclose to an officer of another agency information that is, 
or could reasonably be expected to be, relevant to the performance of a function under this Act. 

There are very specific functions under that act. I take the member to clause 25, which deals with the serious 
offender functions and an additional capture, if you like, of assessment and management. The end of clause 25(1) 
refers to it being — 

… necessary or conducive to the performance of the serious offender functions … 
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If we go back to the beginning of the bill and the serious offender functions, we see that they also include assessment 
and management. Clause 25(2)(c) also includes the reference — 

the disclosure is not to be regarded as a breach of professional ethics or standards or as unprofessional 
conduct. 

Those are the significant differences between the two. 

Hon NICK GOIRAN: I take it that, apart from the fact that we are introducing this new concept of a supporting 
agency, the exchangers of information are being provided with additional or supplementary protection to what 
currently exists. The minister has drawn our attention to clause 25(2)(c). Clause 25(2) refers to a supporting agency 
disclosing information in good faith and then indicates that there will be no civil or criminal liability. It is then not 
intended to be regarded as a breach of any duty of confidentiality or secrecy imposed by the law. Why is it necessary 
for us to then also state that it not be regarded as a breach of professional ethics or standards, or as unprofessional 
conduct? If the person or the supporting agency, as we have discussed previously, has disclosed information in 
good faith, in what circumstances could they then be said to have breached any professional ethics or standards, 
or shown unprofessional conduct? Are there any examples of circumstances in which that has arisen? Has that 
actually arisen and somebody has drawn that to the government’s attention and said, “Look, somebody’s just been 
done for a breach of professional ethics, can we please close this loop so that this doesn’t happen again”? What is 
the mischief that we are concerned about? 

Hon SUE ELLERY: I am advised that it is included in there as an extra degree of caution. This is not a real-time 
example, but the example that has been given to me is that if a member of the medical profession—in this case, 
we are potentially talking about the Chief Psychiatrist—revealed information in their capacity as a person bound 
by the statutes of the state they work under, they may well be protected under their work function, but their 
professional association may take a different point of view and have a different set of standards around ethical 
conduct, professional ethics or standards. I cannot give the member a real-time example that this provision was 
put in place to address situation X, but it was included to provide an extra degree of caution. The best example 
that I have been given is a professional association that takes a different point of view about the compliance of 
standards and ethics that is at odds with the person carrying out their functions under the relevant statute. 

Clause put and passed. 

Clauses 26 to 28 put and passed. 

Clause 29: Limitation on power to make or amend supervision order — 

Hon MICHAEL MISCHIN: Clause 29 comes under part 4 of the bill dealing with the restrictions that may be 
placed on offenders. Division 1 of that part concerns restriction orders, which is, in effect, the equivalent of the 
supervision orders that are currently available under the Dangerous Sexual Offenders Act. Supervision orders have 
been subject to quite some controversy over several years, much of it generated and exploited by the current 
Attorney General when complaining that the courts, on applications by the Director of Public Prosecutions, ought 
not to have made supervision orders and that the DPP ought not to have consented to making supervision orders, 
and otherwise demanding that appeals be mounted by the then Attorney General to overturn those orders and 
contest them further. As part of the campaign run by the then shadow Attorney General, now Attorney General, 
a policy statement emerged from the Australian Labor Party that I have alluded to from time to time. I cannot put my 
hands on it at the moment. I treasure it. It is the gift that keeps on giving, quite apart from the level of illiteracy in it. 
I refer to page 6 of the illuminating work of fiction titled “WA Labor: Law Reform Initiatives”, dated January 2017. 
In reference to the then dangerous sex offender laws under the Dangerous Sexual Offenders Act 2006, of which 
this bill is now a development, the policy statement reads — 

WA Labor will strengthen the Dangerous Sex Offender laws to better protect the community by reversing 
the onus of proof which will require dangerous sex offenders to satisfy the Court that on the balance of 
probabilities they will comply with each and every condition stipulated by the Supreme Court as part of 
a community supervision order. 

The problem with the current system is that a dangerous sex offender can seek to avoid conviction by 
pleading not guilty and never admitting the offence, a constitutional right, however, after conviction the 
dangerous sex offender is not required to participate in any rehabilitation programs, nor admit the offence 
as a first step on the path to rehabilitation and a dangerous sex offender can sit and serve a full term of 
imprisonment. 

… 

At the expiration of the term the Director of Public Prosecutions may seek a Community Supervision 
Order or continuing detention. 
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I do not think “community supervision order” was the term used in the act, but never mind; accuracy is not one of 
the objectives in this policy statement. It continues — 

If offered a Community Supervision Order a dangerous sex offender is not required to demonstrate any 
understanding of abhorrent behaviour, nor convince the Court of any resolve to abide by the conditions 
of any Community Supervision Order. 

WA Labor will move apply a reverse onus of proof so that once the Court has deemed a person to be 
a dangerous sex offender, who is being considered for a post sentence Community Supervision Order, 
there will be a requirement or burden upon the dangerous sex offender to satisfy the Court on the lower 
civil standard, that is, upon the balance of probabilities, that they can be trusted to obey all requirements 
and provisions of the Community Supervision Order. 

The 2017 amendments to the Dangerous Sexual Offenders Act fell far short of that high standard and commitment. 
At the time we were told, “These are the toughest laws in Australia. Never mind what we said then”, just like we 
are invited to ignore everything the shadow Attorney General said in 2016 about the powers of appeal and so forth. 
Clause 29 picks up on that and states — 

A court cannot make, affirm or amend a supervision order in relation to an offender unless it is satisfied, 
on the balance of probabilities, that the offender will substantially comply with the standard conditions 
of the order as made, affirmed or amended. 

I argued at the time—I do not resile from the position—that the reversal of the onus of proof is of little practical 
substance. It sounds good but, essentially, a court had to be satisfied of compliance anyway and that the risk posed 
by the dangerous sexual offender can be managed within the community. The judge has to be satisfied of those 
matters before making such an order. Reversing the onus of proof to a civil standard makes marginal, if any, 
difference. Leaving that aside, it is done, and so be it. However, what was not done in the 2017 amendments or in 
this particular instance is the government meeting its election commitment that an offender will comply with all 
conditions of the order. On the contrary, an offender is required to show only that they will “substantially” comply—
whatever that might mean—with the “standard” conditions of the order. The standard conditions of the order, it 
seems, are those defined in clause 3, which states, in part — 

standard condition, in relation to a supervision order, means a condition that under section 30(2) must 
be included in the order; 

Clause 30(2) sets out seven standard conditions regarding reporting, visiting and monitoring by corrections 
officers, advice of a change of address, compliance with reasonable directions of community corrections officers, 
remaining in the state of Western Australia unless given permission, not committing a serious offence during the 
period of the order, and being subject to electronic monitoring. Those are standard conditions. It really does not 
take us very much further than what the law was before 2017, which was so roundly criticised by the then shadow 
Attorney General and led to this commitment to require compliance with each and every condition of an order. 
I will be charitable to the government and to the now Attorney General and think that perhaps it slipped his mind 
and that he did not intend to over-promise, as he has done in other ways, and was not trying to exploit community 
fears about dangerous sexual offenders at the time to win a few cheap votes. Maybe he actually meant what he 
said and that the commitment, albeit so inarticulately worded in the election commitment platform document, was 
genuine, and was one of those commitments that the Labor Party is so proud to try to fulfil. In the spirit of good, 
clean fun, and to be helpful to the government, I propose to move an amendment. 

The DEPUTY CHAIR: Hon Michael Mischin. 

Hon MICHAEL MISCHIN: I move — 

Page 20, line 28 — To delete “substantially”. 

My proposed amendment will go halfway towards doing what the government undertook to the public it would do. 
I look forward to the government supporting it. The clause will state that the court cannot make, affirm or amend 
an order unless it is satisfied on the balance of probabilities that the offender “will” comply—not substantially 
comply, not more or less comply and not in some vague way have a go at complying. Perhaps the minister might 
assist by telling us what “substantially” means in this context. The clause should state that the offender will comply 
with the conditions of the order. I move that amendment. 

Hon SUE ELLERY: I will outline the reasons the government will not be supporting this amendment. I will also, 
if I may, put the argument about the next amendment in the honourable member’s name on the supplementary 
notice paper because the two relate to the same clause. If I put aside the characterisations from the honourable 
member about the Attorney General, and motivations and election promises et cetera, in relation to the reverse 
onus of proof it is important to understand that the court is considering the likelihood of future behaviour. The 
construction of the reverse onus of proof throughout the bill provides that a court cannot make an order unless it 
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is satisfied on the balance of probabilities that the offender will substantially comply with the standard conditions 
of the order. This does not alter the fact that the offender is required to comply with all the conditions of 
a supervision order. Requiring the satisfaction of substantial compliance would have the effect that the court would 
not need to exclude the prospect, before making a supervision order, that a person might commit an inadvertent or 
trivial breach of a condition. The word “substantially” allows the court to disregard potential minor future breaches 
when assessing likely compliance. This allows the court to impose further conditions for a variety of purposes 
without the need to consider compliance, which provides more flexibility in the conditions that may be imposed. 
None of these provisions affect the requirement to comply with all conditions, and the breach provisions do not 
change. The bill’s formulation of the test is more constitutionally robust than the opposition’s proposed amendment 
as it enhances the bill’s compliance with Fardon—that is, the requirement for “deeply serious consideration upon 
specified criteria and to a high degree of satisfaction”. 

The formulation of the test under the opposition’s proposed amendment requires the court to be satisfied to a high 
degree of probability that every condition of a supervision order will be met by the offender. The chance of a court 
being satisfied to this degree with regard to every condition is unlikely to ever occur. Many of the conditions 
are capable of being subject to minor breaches, particularly those of an administrative nature such as reporting 
requirements within strict time frames. The practical effect would be that if a court were favourably considering 
a supervision order based on its assessment of risk, but is then, for example, of the view that the offender is 
likely to on occasion be late for an appointment or may not keep a diary or some other similar minor breach, 
the court must make an order for detention. Ultimately, the opposition’s proposed amendment would create 
a situation in which a court would almost never be able to make a supervision order. The proposed amendment 
renders meaningless the court’s risk assessment when deciding between a detention or a supervision order and 
is likely to be successfully challenged on constitutional grounds. Therefore, the government does not support 
the amendment. 

Hon MICHAEL MISCHIN: I appreciate all that. That was the sort of concern that was present back in 2016 as well, 
but which the shadow Attorney General of the day, the current Attorney General, ridiculed. It has been framed as the 
opposition’s proposed amendment. I think it would be more accurate to say also that the Australian Labor Party’s 
policy commitment would be constitutionally suspect and disregards the practical considerations that the minister 
has now volunteered. It is pretty plain that what was promised back then, in the spirit of whipping up public 
concern and winning votes, was never going to be sustainable or practical, yet our genius Attorney General, who 
was quite happy to deride any view to the contrary in the most insulting terms, has now had to come to the same 
conclusions. The minister will say something like, “Here we go again: having another go; never mind about the 
election commitments; never mind what we said back then in order to gain public support; never mind all of that; 
let’s look at the bill.” I am looking at the bill, and I am looking at the election commitment. I will move the 
amendment. I expect it to be lost, but I want it to be lost on a government vote so that the Attorney General and 
this government cannot avoid responsibility for having made commitments that it could not keep. I move the 
amendment standing in my name. 

The DEPUTY CHAIR: Member, you have moved the amendment, so I suspect you are just reinforcing that. 

Hon NICK GOIRAN: I am very disappointed to hear from the government that it will not be supporting this 
proposed amendment. We are talking about high-risk serious offenders and the government is telling us that in 
effect it is okay for a court to come to the conclusion that an offender is probably not going to comply with all the 
conditions, but that it can be satisfied on the balance of probabilities that they are going to substantially comply. 
A person may be asked, “Will you substantially comply with the road rules?” “Yes.” “We’ll give you a driver’s 
licence.” In fact, when learner drivers apply for their driver’s licence, they do not have to get 100 per cent on the 
driver’s test; they can make some errors during the driver’s test and still be granted the licence. So, they have 
substantially demonstrated that they are going to comply with the rules of the road in Western Australia. We give 
them a licence, and rightly so. With this legislation, we are talking about dangerous sex offenders. These are not 
people who might have a propensity to do these things; these are people with form who have already been locked up. 

I bring to members’ attention that in 2006, when the Labor Party was last in power, the Attorney General at the 
time, Mr McGinty, provided some information to Parliament on the case of Mr Latimer. Mr Latimer has a long, long 
history here. In recent times, we have been dealing with Mr Latimer with regard to the current Attorney General, 
Mr Quigley, but his case was being dealt with as far back as 2006, by Mr McGinty. This Mr Latimer has been 
involved in this particular type of regime for some 14 years. Mr McGinty told us that at the time this individual 
had 11 prior convictions for wilful exposure, dating back to 1973. These are the types of individuals we are talking 
about. The shadow Attorney General has moved an amendment to try to improve the government’s legislation so 
that the people of Western Australia can be protected, but the government is saying, “No, we’re not going to 
support that.” I am staggered. 

I go to the next amendment on the supplementary notice paper, which I hope the shadow Attorney General will 
move in due course because of the two amendments, I think that amendment is even more important. We will have 
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a debate about that in a minute. However, I get the impression from the Leader of the House, who is representing the 
Attorney General in this chamber, that the government’s view is that it will not support either amendment. I would 
love for members to explain to me why it is okay that one of these dangerous violent sex offenders should not have 
to completely comply with the standard conditions. The Leader of the House will quickly say, “No; remember 
what I said. They do have to comply completely with them, but the issue here is that the judge does not have to be 
satisfied that they are going to completely comply with them.” What happens when, as has happened recently in 
the Latimer case, we get a judge who says, “I’m going to release Latimer into the public and allow him to have 
authorised visits with sex workers”? Interestingly, also in recent times, we had the case of Ross Finch O’Brien 
before the courts. Apparently this particular individual, who according to media reports is due to go back to the 
WA Supreme Court on 3 June, shortly after being released, back in the day, breached his supervision order by going 
to the home of a sex worker to access her services—whatever that is supposed to mean. Is that not what we are 
talking about? A judge has to work out, “Well, I don’t want you to go and visit the sex worker but I’m not really 
sure whether you won’t. I think you’re going to substantially comply with the rest of the conditions, even though 
you have form. Every time I tell you not to visit a sex worker, you go and do it anyway.” Would that be sufficient 
to substantially comply with the standard conditions of the order? 

I encourage members to support the amendment moved by the shadow Attorney General. I think that it is a shameful 
indictment of this government that it intends to oppose it. I can virtually guarantee that the moment this bill passes 
into law—of course it has to go to the other place to fix up the mistakes this government has made—members can 
be as sure as night follows day that the Attorney General will put out a media release saying how he is protecting 
the community, how these are the best laws going around and how the people of Western Australia can have great 
confidence that he is making sure that these dangerous criminals are locked up. And yet we find now, in the debate 
on clause 29, when there is an opportunity to improve the legislation, the government is saying, “No, don’t worry 
about it. Substantial compliance with the standard conditions is good enough.” The McGowan Labor government’s 
attitude is that we are going to treat dangerous sex offenders with the same leniency as we do learner drivers. If 
a learner driver makes a few minor errors on their test, that is okay, we still give them a licence. If a dangerous sex 
offender or violent criminal makes a few mistakes, that is okay; it is no different from a learner driver. Seriously, 
is that the government’s standard on keeping the community safe? One can only hope that cooler heads will prevail 
in times to come and someone will have a chat to the Attorney General and say, “That was a mistake. Let’s make 
sure we get this right. Let’s get an urgent bill back into Parliament and sort out clause 29.” But I have no confidence 
that that will happen. I hope this amendment receives the support that it warrants. 

Hon ALISON XAMON: I indicate that I will be giving this amendment the support it warrants—that is, none at 
all. Nor will I be supporting the next amendment either. I was glad to hear the government’s response that it will not 
be supporting these amendments for precisely the reasons that have already been articulated by the minister. But 
I do take the point from Hon Michael Mischin and Hon Nick Goiran that in opposition the current Attorney General 
did, of course, make the same sort of vocal comments as are currently being made by members of the opposition. 
Nevertheless, the Greens have consistently held the view that we do not support measures to make what is already 
a terrible bill even worse and as such there will be no support coming from us for either of the proposed amendments. 

Hon MICHAEL MISCHIN: Before we proceed, I would like clarification of one matter. Is there any evidence—
and, if so, what?—that the passage of the Dangerous Sexual Offenders Legislation Amendment Bill, act 21 of 2017, 
and the amendment to section 16 of the act and the insertion of subsections (3) and/or (4) allowing for the making 
of division 2 orders under the Dangerous Sexual Offenders Act has made any material difference to matters that 
the courts have dealt with? 

Hon SUE ELLERY: I am advised that it has. The advisers do not have at the table any of the relevant judgements 
to give the member by way of explanation of that point. So, I cannot take that any further for the member. 

Hon MICHAEL MISCHIN: I remain to be convinced. Perhaps one way of dealing with it is that if there were 
a case passed before the amendments took effect in which the judge applied a standard that did allow for the release 
of an offender under a supervision order that it can be clearly shown did not amount to the same thing as is 
postulated under the amendments passed in 2017. I suggest that that would be hard to establish; nevertheless, we 
will move on and see what happens with the proposed amendment. 

Division 

Amendment put and a division taken, the Deputy Chair (Hon Matthew Swinbourn) casting his vote with the noes, 
with the following result — 
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Ayes (15) 

Hon Martin Aldridge Hon Colin de Grussa Hon Michael Mischin Hon Dr Steve Thomas 
Hon Jacqui Boydell Hon Donna Faragher Hon Robin Scott Hon Colin Tincknell 
Hon Jim Chown Hon Nick Goiran Hon Tjorn Sibma Hon Ken Baston (Teller) 
Hon Peter Collier Hon Colin Holt Hon Charles Smith  

 

Noes (16) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Dr Sally Talbot 
Hon Tim Clifford Hon Diane Evers Hon Samantha Rowe Hon Darren West 
Hon Alanna Clohesy Hon Adele Farina Hon Aaron Stonehouse Hon Alison Xamon 
Hon Stephen Dawson Hon Kyle McGinn Hon Matthew Swinbourn Hon Pierre Yang (Teller) 

            

Pairs 

Hon Rick Mazza Hon Alannah MacTiernan 
Hon Simon O’Brien Hon Laurie Graham 

Amendment thus negatived. 
Hon MICHAEL MISCHIN: I share Hon Nick Goiran’s disappointment that we cannot get the government to 
fulfil yet another one of its election commitments on its law and order platform. The list just grows. But at least 
I am comforted that substantial compliance with conditions is more than we can get out of the Labor Party with its 
law and order platform. There is no substantial compliance with that. We will see if we can improve on the score 
with this amendment. I move — 

Page 21, line 1 — To delete “standard”. 

There is even less reason for the government to oppose this amendment, as Hon Nick Goiran pointed out. If the 
whole point of this exercise is that the court be satisfied to a satisfactory degree of confidence that the person who 
is at high risk of committing serious offences can be released and unleashed into the community, but that there are 
conditions that can be grafted onto that order allowing release, then, yes, technical breaches, as the minister has 
said, or administrative breaches or whatever—the little breaches—are okay, there is no reason that the substantial 
compliance should be to just to the standard conditions. That was always the case. It does not seem to me that the 
addition of “standard” has added anything; in fact, it has detracted very much from what the government demanded 
when in opposition. I go back to the statement of the Labor Party in “Law Reform Initiatives: A Fresh Approach 
for WA”. The then opposition undertook that it would amend the law to “require dangerous sex offenders to satisfy 
the Court”—now we have “substantially satisfy the court”—“that on the balance of probabilities they will comply 
with each and every condition stipulated by the Supreme Court as part of a community supervision order”. The 
government might want to fluff around that and say “satisfy the court that they will comply” is close enough; it is 
substantial compliance. It is saying that substantial compliance is substantial compliance with that commitment. 
However, it cannot get away with the need to comply with each and every condition stipulated by the Supreme Court 
as part of an order—not just standard conditions that we happen to put into the legislation, but each and every 
condition. That is not just a typographical error that one can dismiss along with the many other ungrammatical or 
typographical problems with this document, but it restates it as — 

… there will be a requirement or burden upon the dangerous sex offender to satisfy the Court on the lower 
civil standard, that is, upon the balance of probabilities, that they can be trusted to obey all requirements 
and provisions of the Community Supervision Order. 

It is not just standard requirements and provisions, but all requirements and provisions. The minister has pointed 
out that, yes, they are required to do so, but this is an earlier stage; this is a level of satisfaction by the court. I see 
no reason why if the court is crafting and tailoring a package of orders, not only standard ones, but others, to ensure 
the safety of the community, it ought to allow for a lesser degree of satisfaction that the offender will comply with 
certain specified ones, but we will see what happens with the others and that they do not matter much, even though 
they may be tailored to that particular offender and the specific risk that that offender poses.  

Hon SUE ELLERY: I begged the indulgence of the chamber and outlined the reasons the government would be 
opposing this amendment in my comments about the last one. 

Hon NICK GOIRAN: In the document the minister tabled when this matter was last before us, or on an earlier 
occasion, titled “Dangerous Sexual Offenders Act 2006 and High Risk Offenders Bill 2019—Comparison of 
provisions: Prepared by Parliamentary Counsel’s Office”, I notice that on several occasions there is reference to 
clause 29, which is the clause before us. On each occasion the wording change from that in the Dangerous Sexual 
Offenders Act 2006 is said to be minor. The difference between clause 29 and section 17 of the DSO act is 
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apparently minor; the same is indicated for the comparison between clause 29 and section 20, clause 29 and 
section 23, and clause 29 and section 33. On each of those occasions somebody has made the determination that 
the wording change is minor. Having said that, earlier in the document prepared by the Parliamentary Counsel’s 
Office that the minister tabled, the following comment is made — 

Note: The distinction between a minor change and a significant change is necessarily one of judgment. 
By way of guidance, the following have been treated as minor changes: 

• updating of cross-references 

• replacement of old defined terms with new defined terms 

• changes intended to improve readability, clarity or consistency of expression 

• changes in dates, time limits, procedures, penalties for offences 

• changes which are merely consequential on changes to other provisions that may have been 
noted as significant changes 

My question is: what are these minor changes made in clause 29, and would the amendment before the chamber 
ensure that we at least retain the level that is in the existing act? After listening to the contribution the minister just 
made, I am very concerned that clause 29 will actually lessen the standard, requiring compliance with only the 
standard conditions rather than all the conditions. 

Hon SUE ELLERY: Section 17(3) of the Dangerous Sexual Offenders Act states — 

A court cannot make an order under subsection (1)(b) unless it is satisfied, on the balance of probabilities, 
that the offender will substantially comply with the standard conditions of the order. 

Subsection (4) states — 

The onus of proof as to the matter described in subsection (3) is on the offender. 

We then go to clause 29(1) of the High Risk Offenders Bill 2019, which states — 

A court cannot make, affirm or amend a supervision order in relation to an offender unless it is satisfied, 
on the balance of probabilities, that the offender will substantially comply with the standard conditions 
of the order as made, affirmed or amended. 

That is the difference. 

Hon NICK GOIRAN: Is the setting of a curfew a standard condition? 

Hon SUE ELLERY: Curfews are dealt with under clause 32 of the High Risk Offenders Bill. The standard 
conditions are set out under clause 30(2), not to be confused with clause 32. 

Hon NICK GOIRAN: Clause 30(2) makes no mention, that I can see, of curfews, the ingestion of alcohol or 
access to pornography, and certainly makes no reference to access to sex workers. Is it the case that the court, in 
making one of these supervision orders, does not need to consider whether the individual will substantially comply 
with a condition relating to curfews, alcohol, pornography or sex workers? 

Hon SUE ELLERY: They are not specified. I take the member to clause 30(5), which states — 

A supervision order may contain any other terms that the court thinks appropriate — 

(a) to ensure adequate protection of the community; or 

(b) for the rehabilitation, care or treatment of the offender subject to the order; or 

(c) to ensure adequate protection of victims of serious offences committed by the offender subject 
to the order. 

Hon NICK GOIRAN: A supervision order may contain a term that is not a standard term, so for the sake of our 
dialogue today, let us call it a supplementary term, not to be confused with a standard term. A court might impose 
one of these supplementary terms, and one of its reasons for doing so might be that it thinks it necessary to ensure 
adequate protection of the community. In other words, if the court does not impose this supplementary term — 

The DEPUTY CHAIR: Condition, member. Condition, rather than term. 

Hon NICK GOIRAN: Condition. Well, Mr Deputy Chair, I notice that in clause 30 — 

The DEPUTY CHAIR: It says “other terms”. 
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Hon NICK GOIRAN: It does say “other terms”, but let us call it a supplementary term or condition; let us use 
those interchangeably. 

If the court does not do that, it is convinced that there will be adequate protection of the community. However, 
it appears that the court does not need to concern itself with whether the person is going to substantially comply 
with that condition. In the Latimer case referred to earlier, a judge staggeringly decided that, somehow, it would 
be appropriate to make approved access to sex workers one of the conditions, or supplementary terms. It defies 
belief that that judicial officer could come to the conclusion that that would be a good idea. I will be happy to 
take that issue up on another occasion, but the point is that if the court thinks that such a thing is necessary to 
ensure adequate protection of the community, is it the case that it will not need to be satisfied that the offender 
will substantially comply with the supplementary term? That is notwithstanding the fact that the judicial officer 
in that case obviously did not seem to think that a sex worker was part of the community—forget about their 
protection. Truly amazing. Nevertheless, if that is what a court determines is necessary for the adequate 
protection of the community, does the court really not need to be satisfied that the offender will substantially 
comply with this supplementary term? 

Hon SUE ELLERY: Clause 30(2) sets out the standard conditions. We can impose additional terms under 30(5), 
which requires us to ensure adequate protection of the community. Other conditions in clause 48(2) include that 
“the paramount consideration is to be the need to ensure adequate protection of the community”. The member can 
read all those together. 

Hon MICHAEL MISCHIN: Picking up on the line of questioning Hon Nick Goiran was exploring—this is material 
to the amendment I am proposing—notwithstanding the outrage before the last election about the readiness of the 
Supreme Court to order the release of dangerous sexual offenders on supervision orders and the demand that this 
be more stringently controlled and there be compliance with all conditions and the like, the limitation to standard 
conditions of the order is really not much of anything. As the minister has acknowledged, standard conditions are 
in clause 30(2). It is important to have a bit of a think about what they are. They state — 

A supervision order in relation to an offender must require that the offender — 

These are the standard conditions — 

(a) report to a community corrections officer at the place, and within the time, stated in the order and 
advise the officer of the offender’s current name and address; 

The court has to be satisfied that someone will substantially comply with that requirement. That is not a very high 
hurdle to jump. It continues — 

(b) report to, and receive visits from, a community corrections officer as directed by the court; 

The court has to be satisfied that the offender will substantially comply with that condition. The court will have to 
be satisfied that the offender will substantially comply with the condition that the offender — 

(c) notify a community corrections officer of every change of the offender’s name, place of residence or 
place of employment at least 2 days before the change happens; 

That is not a very high hurdle to leap. 

Under paragraph (d), the court must be satisfied that the offender will substantially comply with the condition that 
the offender will “be under the supervision of a community corrections officer and comply with any reasonable 
direction of the officer”, including a direction for the purposes of clause 31, which deals with electronic monitoring, 
or clause 32, which deals with curfews. In relation to the next paragraph, the court must be satisfied that the offender 
will substantially comply with the condition that the offender — 

(e) not leave, or stay out of, the State of Western Australia without the permission of a community 
corrections officer; and 

The court must be satisfied that the offender will substantially comply—this is a bit odd in the context—with the 
condition that the offender — 

(f) not commit a serious offence during the period of the order; and 

I am not quite sure how “substantially comply with” a requirement not to commit a serious offence is supposed to 
work. “I committed only a little serious offence, not a big serious offence, so I substantially complied with that”, 
I suppose is the way it might run. Perhaps the minister might be able to enlighten us. Otherwise under paragraph (g), 
the court must be satisfied that the offender will substantially comply with the condition that the offender “be subject 
to electronic monitoring under section 31”. There seems to be a bit of an overlap with condition (d). That is all the 
court needs to be satisfied of—that an offender will substantially comply with those conditions. 
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I turn now to clause 31(3), which requires — 
A supervision order in relation to an offender may require the offender not to make public any statement, 
information or opinion relating directly or indirectly to any victim of a serious offence committed by the 
offender. 

The minister will recall there was some scandal at one point when a dangerous sex offender had wanted to speak 
to the public and televise their views on how they saw their criminal activity. A supervision order can require that 
that not happen. Under clause 31(4) there is a test for the court. However, if the court does impose a condition on 
a serious offender that they are not to make any public comment directly or indirectly relating to the victim of their 
offending, the court does not have to be satisfied that they will substantially comply with that condition. I would 
like to know why that is the case? Why is that not considered an important enough protection from the stress for 
victims that there needs to be satisfaction on the balance of probabilities that there will be substantial compliance 
with that condition? Turning to subclause (5), it states — 

A supervision order may contain any other terms that the court thinks appropriate — 
It focuses on three areas, which are tailored to the particular offender — 

(a) to ensure adequate protection of the community … 
I thought that was the whole point of the Labor Party policy and the whole point of these amendments in this bill — 

(b) for the rehabilitation, care or treatment of the offender subject to the order … 
Indeed, if members recall, one of the things that was bending the Labor Party out of shape back in 2017 was that 
after conviction, a dangerous sex offender is not required to participate in any rehabilitation programs. Why is that 
not something that a court needs when it is tailoring a condition to that offender, that the court has to be satisfied 
that there will be at least substantial compliance with that condition? Subclause (5) continues — 

(c) to ensure adequate protection of victims of serious offences committed by the offender subject 
to the order. 

I understand the Greens’ objection to the legislation generally, but the fact is that it is going to pass in some form 
or another. I would have thought that any member of this place who was concerned about protection of the victims 
of these offenders would think that a condition imposed on an offender to ensure adequate protection of their 
victims is something that the court ought to be satisfied that the offender will at least substantially comply with 
before releasing them under a supervision order. Why is that not something that is included in this high standard 
that we are told is part of the toughest laws in Australia? 
Subclause (6) states — 

Without limiting subsection (5), — 
Because that is dealing with victims and rehabilitation and the protection of the community, which seems to be 
things that an offender does not have to substantially comply with — 

a supervision order may provide that — 
(a) for the period specified in the order the offender is subject to a curfew under section 32; and 
(b) the photograph and locality of the offender must not be published under the Community Protection 

(Offender Reporting) Act 2004 section 85G. 
That is a protection to the offender and a curfew provision, and those are subject to other things. But, certainly, 
the court must be satisfied that there will be substantial compliance with the curfew. 
What the amendment aims to do is ensure that if an offender wants to be released and if the court thinks an offender 
can be managed satisfactorily in the community, the court has to at least be satisfied that the offender will substantially 
obey an order not to make public any statement, information or opinion relating directly or indirectly to any victim 
of a serious offence committed by the offender. The court ought to be satisfied that the offender will at least 
substantially comply with an order to ensure adequate protection of the community. 
The DEPUTY CHAIR: Hon Michael Mischin. 
Hon MICHAEL MISCHIN: The court ought to be satisfied that the offender will at least substantially comply with 
an order concerning their rehabilitation, care or treatment. The court ought to be satisfied that the offender will at 
least substantially comply with the requirement that there be adequate protection of victims of serious offenders. 
Progress reported and leave granted to sit again, on motion by Hon Sue Ellery (Leader of the House). 

Sitting suspended from 4.15 to 4.30 pm  
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